Title Insurance in Mexico: A Necessary
Protection, Duplicative Expense, or
Something in Between?

CHRISTINA CLEMM*

TABLE OF CONTENTS
I.

II.
III.

IV.

IN TRO DUCTION ..................................................................................................
S UMM A RY .........................................................................................................
WHY TITLE INSURANCE MAY BE IMPORTANT: DESPITE ITS
QUESTIONABLE UTILITY, TITLE INSURANCE COMPANIES
PROVIDE A VALUABLE SERVICE TO INVESTORS IN MEXICAN
REAL ESTATE TRA NSACTIONS ...........................................................................
ARE TITLE INSURANCE COMPANIES PROVIDING A NECESSARY
SERVICE TO AMERICANS BUYING PROPERTY IN MEXICO? ............. ... ... ... .. ... .... ...
A.
Mexican Law ProtectsBuyers in Three Ways ..........................................
1. Mexico's Civil Law Requirement that Sellers
W arrantTitle ....................................................................................
2. The Mexican Notary's Legal Responsibility
and Additional Formalities...............................................................
3. Civil Remedies Against and Criminal Sanctions
for Public Registry Officials andEmployees Who
M ake E rrors.....................................................................................

420
4 22

423
423
424
424
426

429

*
Editor-in-Chief, 9 SAN DIEGO INT'L L.J. (2008). J.D. 2008, University of San
Diego School of Law, cum laude; B.S. Economics 2005, California Polytechnic State
University San Luis Obipso, magna cum laude. The Author would like to thank her
family for their love and support especially her husband Josh, her parents Bob and Jan
Prahl, and the Clemm family. Additionally, the Author would like to thank her niece
Kylie Murrell for assistance in gathering sources, Jorge A. Vargas, Frank Partnoy, and
David Kaiser for their guidance, and the members and editors of the San Diego
InternationalLaw Journalfor their work on the Comment.

B.

V.

VI.

V II.
V III.

Hiring a Mexican Law Firm to Perform a Title
Search Instead of PurchasingTitle Insurance......................................... 431
C.
The Difficulty in ManeuveringMexican Courts
a Justificationfor Buying Title Insurance? ............................................. 432
D.
Differences in the Mexican PropertyLaw System Suggest
The Use of Title Insurancein Mexico Unless a
Buyer and His Advisor are Informed and Understand
M exican Law............................................................................................
434
1. ForeignersCannot Directly Own Land in the
R estricted Zone .................................................................................
435
2. Before 1992, Ejido Land Was Owned by the
Mexican Government and Was Not Transferable............................. 436
3. FederalMaritime Land Zone is Owned by Mexico ........................... 437
E.
Differences in Adverse Possession in Mexicofrom the
United States ............................................................................................
438
F.
Differences in and Problems with the Registro Publico
de la Propiedad or Public Registry, Make Title
Insurance M ore Valuable ........................................................................
439
1.
Variance Between States in Organization and When
and H ow Rights are Recorded ..........................................................
439
2. UnreliableData: Some PertinentInformation is Not
Kept in the Registry, Not All Registries are Up to
Date, and Access to Datais Sometimes Limited ............................... 440
BACKGROUND INFORMATION ON TITLE INSURANCE ........................................... 442
A.
The Actual InsurancePolicies Offered by the Four
Largest Providers
......................................
442
1. Stewart Title ......................................................................................
442
2. LandAmerica Title Services de Mexico .............................................
443
3. Fidelity National Title Insurance Company ...................................... 444
4. FirstAmerican Title Insurance Company ......................................... 444
B.
Is Title Insurance in Mexico Worth the Cost?.......................................... 445
C.
While the Cost of Obtaining Title InsurancePolicies
on Mexican Land is Higherthan in the United States,
So is the P ayout .......................................................................................
447
D.
Is Title Insurance Even Necessary in the United States? ......................... 449
ALTHOUGH ITS UTILITY IS QUESTIONABLE, THE USE OF TITLE
INSURANCE IN MEXICO MAY CONTINUE TO GROW ............................................. 450
A.
Title Insurance is Importantfor the Growth of the Mexican
M ortgage SecuritizationMarket ..............................................................
450
B.
Title InsuranceAlso Provides Incidental
Benefits to Purchasers.............................................................................
451
C ONCLU SION .............................................................
452
A PPEND IX .......................................................................................................... 4 53

I. INTRODUCTION

One of the greatest fears of homeowners is being thrown out of their
home by another person who claims to be the true owner of the property.
This prospect is especially frightening for those who invest their life
savings in Mexican property, like the retirees involved in the misfortune
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at Baja Beach Club in 1989.' Sadly, this fear has materialized for many
people who have purchased property in Mexico without understanding
Mexican law beforehand. In one especially dramatic case, members of
an American family lost their Rosarito beachfront home and were
arrested and shackled in a Tijuana prison because of a property dispute.2
Several title insurance companies offer policies in Mexico and argue that
they can protect purchasers from such traumatic experiences. While no
agency in Mexico or the United States keeps statistics on the number of3
Americans who have run into problems with property in Mexico,
estimates of the number of Americans living in Mexico range from less
than 700,000 to one million.4 Over 150,000 of those people are retirees. 5
Additionally, the evictions in Punta Banda stand as a clear reminder of
the danger of investing in Mexican land without being fully informed.6
However, professionals in the real estate industry question whether
title insurance really solves any of the problems related to buying
1. Marietta Morris Maxfield, Why You Need Title Insurance, PROB. & PROP.,
May-June 2001, at 8, 8 ("On October 23, 2000, Mexico's Supreme Court ordered
Agrarian Reform Minister Eduardo Robledo Rincon... to return 23 home-sites located
at the Baja Beach and Tennis Club to a Mexican private company, the legally recognized
owner. On October 30, 400 police.., accompanied Agrarian Reform Ministry officials
to evict American residents from their homes located on leased land.... Mexican officials
entered these homes, ordered the Americans to vacate within hours, changed locks and
sealed doors. Many of these Americans were retirees who had invested their life savings
to build full-time residences that range in value from $50,000 to more than $1 million.
The Baja property losses included the 23 homesites and the adjoining 96 room resort
hotel at the 44 acre Baja Beach and Tennis Club. These losses totaled $25 million.").
The error involved twice titled land and "Mexico's Supreme Court['s] reject[ion] [of] the
argument that the properties were leased.., in good faith, based on a government map
approval, and hfolding] that the leases were void from inception." Id. at 10;,see also
PURUA PUNTA ESTERO, S.A. V. EJIDO CORONEL ESTEBAN CANTU, BAJA

CALIFORNIA, NORTE Y OTROS, Pleno de la Suprema Corte de Justica [S.C.J.N.]
[Supreme Court], File No. 00163/1997-00, Junio de 1997 (Mex.). See Stephanie B.
Gordon, Comment, Application of NAFTA's Investor-State Provisions: Is there a
Remedy for the Punta Banda Eviction Chaos?, 9 Sw. J. L. & TRADE AM. 173, 175-77
(2002) for another account of the evictions.
2. Marla Dickerson, Dreams Shattered in Mexico, L.A. TIMES, May 10, 2006, at
Al.
3. Id.
4. Kemba J. Dunham, Builders Bet on Mexico-Will U.S. Baby Boomers Cross
the Border to Retire?, WALL ST. J., Jan. 18, 2006, at B1; Angleynn Meya, Reverse
Migration:Americans in Mexico, PROB. & PROP., July-Aug. 2004, at 57, 57.
5. Dunham, supra note 4.
6. Maxfield, supra note 1, at 9; but see E-mail from Jorge A. Vargas, Professor of
Law, Univ. of San Diego School of Law, to author (Oct. 6, 2006) (on file with author)
(stating that the Punta Banda problem has little to do with title insurance but derives
from the unlawful manner in which the real estate was taken).

property in Mexico. First, buyers considering purchasing property in
Mexico and those giving them advice need to consider whether title
insurance really alleviates any of the problems surrounding property
ownership in Mexico. Second, they should consider whether title insurance
is worth the price. Those involved in Mexican real estate transactions need
to determine whether title insurance is necessary for transactions in
Mexico or whether Mexican law provides adequate safeguards.
Although many people in the real estate industry are skeptical
about the utility of title insurance in Mexico, purchasing a policy is at least
a prudent decision for a foreign investor buying property there. This is
especially true for an investor who will not live in Mexico full time. This
is because title insurance in Mexican transactions serves two primary
purposes. It acts as an additional check on the work of the Mexican
notary or attorney, and it may save a purchaser time and money in the
event of competing claims of ownership.
II. SUMMARY
This Comment is written for those interested in buying property in
Mexico and for the professionals who advise them. It begins by
analyzing whether title insurance companies provide a necessary service
for those purchasing property in Mexico. This section of the Comment
addresses issues related to the protections afforded by Mexican law and
whether title insurance is duplicative in light of those protections. It also
discusses another option for a buyer, obtaining an opinion from a Mexican
attorney. It goes on to analyze whether having a title insurance company
maneuver the Mexican courts is a justification for its purchase. It also
discusses the differences between American and Mexican property law
that make knowledge of the laws, if not title insurance, necessary before
moving forward with a real estate transaction. Next, the Comment
provides information regarding the types, cost, and payout rates of title
insurance in Mexico and addresses how useful title insurance is in the
United States. Lastly, the Comment discusses why title insurance in
Mexico may continue to grow despite its questionable utility.
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III. WHY TITLE INSURANCE MAY BE IMPORTANT: DESPITE ITS
QUESTIONABLE UTILITY, TITLE INSURANCE COMPANIES PROVIDE A
VALUABLE SERVICE TO INVESTORS IN MEXICAN REAL ESTATE
TRANSACTIONS
First, the various restrictions under Mexican law concerning ownership
and development rights can cause problems in land ownership and can
be a maze for the uneducated investor. These restrictions include: (a)
the prohibition of foreign ownership of property in the restricted zone;
(b) the inalienability of non-privatized e/ido land; and (c) the restrictions
on public use of federal maritime land. Second, The Mexican Registry
of Property or Registro Publico de la Propiedadsuffers from a variety of
problems that call into question the reliability of its data. Third, while
Mexican notaries perform title searches and are involved in various
aspects of the real estate transaction, they do not indemnify purchasers
of Mexican property. 8 Fourth, the foreign investment in Mexico, including
mortgage securitization in Mexico, will only expand if the property
secured is covered by a title insurance policy. 9 Lastly, title insurance
provides several valuable incidental benefits to foreign investors. Title
insurance helps provide peace of mind to real estate investors, simplifies
the claims process for buyers who do run into title issues, and may
facilitate resale.
IV. ARE TITLE INSURANCE COMPANIES PROVIDING A NECESSARY
SERVICE TO AMERICANS BUYING PROPERTY IN MEXICO?

Mexican law affords several significant protections to those buying
property in Mexico. However, understandably, many title insurance
professionals are quick to claim those safeguards are inadequate.
They repeat the claim that Mexican notaries, Mexican civil law, and the
Mexican Registry do not indemnify or insure against losses that may
7.

See I JORGE A. VARGAS, Fideicomisos: Real Estate Trusts in Mexico's Restricted

Zone, in MEXICAN LAW: A TREATISE FOR LEGAL PRACTITIONERS AND INTERNATIONAL

INVESTORS 352-53, 384-86 (1998); see infra notes 68-73 and accompanying text for
information regarding what ejido land is and what restrictions Mexican law places on its
ownership.
8. David Wiesley, A Summary Background of the Mexican Legal, Foreign
Investment, Land Registration, Real Property Transfer and Tax System 10 (2003)
(unpublished summary, on file with First Mexico Group and author).
9. See Maxfield, supra note 1, at 13.

accompany clouded title. Yet, several areas of Mexican law provide a
significant amount of protection for those purchasing property in Mexico.
As such, the true advantage of title insurance may come from its
simplification of the claims process.
A. Mexican Law ProtectsBuyers in Three Ways
The disagreement regarding whether title insurance is necessary in
Mexico lends credibility to the idea that confusion exists about the true
level of protection afforded by Mexican law. Additionally, some
professionals argue that while there may be protections in place, they are
not enforced. According to Rafael Gama, a Tijuana attorney, "it is the
most redundant business that these (title insurance) companies are doing
...I honestly will tell you that if someone has really gone over the (list
of previous legal owners) and has found that the title of the person who
is selling is very solid, title insurance is not necessary; it's an
unnecessary expense."' 0 Russ Schreier, founder and chief executive
officer of the Del Mar based Finance North America, says that his
clients are not prone to use title insurance: "Less than half of those who
do loans will take [it] . .

.

.They trust the notario system."'

These

statements reflect the sentiment of many people familiar with Mexican
law who work in the real estate industry. However, others including
those at title insurance companies urge that there are gaps in protection
afforded by Mexican law that can be covered by a title insurance policy.
Mexican law affords three main protections to someone buying
property in Mexico. First, Mexican sellers are required by law to warrant
the property they sell. Second, Mexican notaries must certify the completeness
and legal accuracy of all documents in a real estate transaction. Additionally,
notaries are vested with the public faith-their certifications carry a
presumption of legal validity-and they help freeze property files in the
registry. Lastly, employees of the Public Registry may be civilly or
criminally liable for any errors they commit.
1. Mexico's Civil Law Requirement that Sellers
Warrant Title
Several sections of the Mexican Civil Code require a seller to warrant
the product he is selling. Article 2142 requires a seller to "warrant
10.

Lori Weisberg, Title Insurance Can Provide Peace of Mind in Mexico, SAN

DIEGO UNION TRIB.,

Oct. 2, 2005, at I1.

11. Pat Broderick, Homes With Million Dollar Views Selling for $300,000 in
Mexico But San Diegans Might Need Title Insurance To Avoid Vacation Housing
Nightmares, SAN DIEGO Bus. J., Aug. 7, 2006.
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against hidden defects.., so that had the buyer known of such defect he
would not have bought it or offered a lower price., 12 If this occurs,
Article 2144 grants the buyer the right to demand rescission of the
contract and the return of his payment or the diminution in price caused
by the defect. 13 Additionally, Article 2145 provides that if the seller
knew of the defect and failed to tell the buyer, the buyer is entitled to
indemnification for all damages and losses related to rescission of the
contract. 14 If the seller did not know of the defect, he need only make
restitution to the buyer for the purchase price and expenses of the
contract. 15
However, some provisions in the Mexican Civil Code seem to limit
the protection afforded to the purchaser. First, for the buyer to be fully
indemnified for all losses, the seller must have knowingly failed to
disclose the defects.16 Additionally, the buyer must bring a claim against
the seller within six months of delivery of the sale or within a year of
discovering a hidden encumbrance.1 7 Buyers also need to be cautious as
to the content of their purchase and sale agreements as the parties may18
limit their liability for defects for which a sale can be rescinded.
Moreover, the buyer has the burden of proving the defect existed at the
time of the purchase. 19 If he cannot do so, it is presumed the defect
occurred after the sale.20 This may not be as difficult to prove when
issues arise as to the state of title, because presumably the buyer would
not be suing for any liens or encumbrances he placed on the land after
purchasing it. However, there may be situations in which a lien from a
previous owner attaches after the new owner takes possession of the
land. Nevertheless, the buyer is by no means without any remedy. The
code states that what the seller must rectify the wrong and that the buyer
has remedies under the law.

12. C6digo Civil Federal [C.C.F.] [Federal Civil Code], as amended, art. 2142,
Diario Oficial de la Federaci6n [D.O.], 26 de Mayo de 1928 (Mex), translated in JULIO
ROMANACH, FEDERAL CIVIL CODE OF MEXICO (2003).

13.
Id. art. 2144.
14. Id.art. 2145.
15. Id.art. 2148.
16. Id. art. 2145.
17. Id. art. 2149; id. art. 2139 (stating actions for rescission or indemnification due
to hidden encumbrances must be filed one year from the effective date of the contract or
the date the buyer became aware of the lien).
18. Id. art. 2158.
19. Id. art. 2159.
20. Id.

Another argument against the protections afforded by Mexican law is
that a seller may be hard to locate and sue. As discussed infra, for
someone inexperienced with the Mexican legal system, bringing a claim
against the seller may be a daunting task. The practical problems associated
with enforcing a right of indemnification in Mexico are largely the same
as in the United States, but they are more difficult for someone
unfamiliar with the legal system who does not speak Spanish. 21 These
issues include the possibility that the transferor has disappeared, has no
22
assets, or is otherwise unreachable by the court system.
2. The Mexican Notary's Legal Responsibility
and Additional Formalities
Mexican notaries play an essential role in Mexican property transactions.
Mexican notaries are very different from American notaries 23 and serve
many of the same purposes as a title insurance company in the United
States. Mexican notaries organize all major aspects of a Mexican real
estate deal, including verifying the buyer, seller, and deed and often
serving as an escrow agent." Additionally, the notary must complete a
title search and secure a certificate of freedom from liens before issuing
21. Patrick W. Martin, Comparative Analysis of U.S. vs. Mexican Commercial
Real Estate Transactions,7 LAW & Bus. REv. AM. 507, 515 (2001).
22. Id.
23. Mexican notaries are attorneys who perform quasi-public functions, are
appointed by State Governors for Federal Districts after an application and examination
process, and hold office for life unless removed for cause. Id. at 516-17; Manuel F.
Pasero & Hector Torres, Foreign Investment in Mexico's Real Estate: An Introduction to
Legal Aspects of Real Estate Transactions, 35 SAN DIEGO L. REv. 783, 797 (1998);
Pedro A. Malavet, Counsel for the Situation: The Latin Notary a Historical and
Comparative Model, 19 HASTINGS INT'L & COMP. L. REv. 389, 440 (1996); Janet L.
Folsom, Mexican Real Property Ownership Implicationsfor Colorado Estate Planning,
32 COLO. LAW. 51, 53 (2003). Mexican notaries are so different from American notaries
that officials have gone out of their way to prohibit the literal translation of "Notary
Public" into Spanish. The use of the term in advertisement is deceptive because of the
increased training and responsibilities of a Mexican notary. See, e.g., TEX. GOv'T CODE
ANN. § 406.017(a)(4) (Vernon 1994) ("A person commits an offense if the person is a
notary public and the person... uses the phrase 'notario' or 'notario publico' to
advertise the services of a notary public"); see also Florida Bar v. Fuentes, 190 So. 2d
748, 750-51 (Fla. 1966) (enjoining the literal translation of "Notary Public" to the
Spanish "Notario Publico" or "Notario" because of its misleading effect); Milagros
Cisneros, H.B. 2659: Notorious Notaries-How Arizona Is CurbingNotario Fraudin the
Immigrant Community, 32 ARIZ. ST. L.J. 287, 298 (2000). For more information on
Latin notaries see Malavet, supra; see also Jonathan A. Pikoff & Charles J. Crimmins,
Lost in Translation: Texas Notary Public v. Mexico Notario Publico, TEX. SEC'Y OF
STATE STATUTORY DOCUMENTS, http://www.sos.state.tx.us/statdoc/notariopublicoarticle.
shtml (last visited May 13, 2008) (comparing the qualifications, powers and duties, and
fees charged by Mexican and Texan notaries).
24. DENNIS JOHN PEYTON, How TO Buy REAL ESTATE IN MEXICO 93-94 (3rd ed.
2006); Pasero & Torres, supra note 23, at 799.
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a deed for the property.25 Because the certificate states that there are no
competing ownership rights or debts left to be paid off, there may be no
need to purchase title insurance to indemnify a buyer. If a title search
has been conducted and a notary is willing to go forward with the
transaction, it may be duplicative to pay thousands of dollars for
additional protection.
In addition, notaries are vested with the public faith. As result, all
documents they review are presumptively valid.26 Not only must the
notary certify the legal accuracy and completeness of the documents in
the transaction, but these documents are also considered true and legal in
Mexican courts.27 Notaries also help facilitate the freezing of the
registry file while a real estate transaction is taking place.28 The process
begins when a notary requests the certificate of freedom from liens.2 9
After this is done, the registrar makes a series of notations in the registry
file preventing others from recording competing rights while the notary
is finalizing the transaction. 30 Additionally, if the transaction is completed
quickly enough, the effective date of the property right relates back to
the date either when the notary requested the certificate of freedom from
liens or when the second notation was made. 3 1 This process seems to
insulate those in the transaction from having to deal with competing
rights that may be recorded during the same period.

25. C6digo Federal de Procedimientos Civiles [C.F.P.C.] [Federal Civil Procedure
Code], arts. 129-30, Diario Oficial de la Federaci6n [D.O.], 24 de Febrero de 1942
(Mex.); C.C.F. art. 3016; PEYTON, supra note 24, at 94; TOM KELLY & MITCH
CREEKMORE, CASHING IN ON A SECOND HOME IN MEXICO 35-36, 180 (2005).
26. Armando J. Tirado, Notarial and Other Registration Systems, 11 FLA. J. INT'L
L. 171, 172 n.3 (1996); see also Malavet, supra note 23, at 444 (stating that a document
executed by a notary is deemed authentic, executory, proof of the facts asserted therein

and cannot easily be challenged).
27. Martin, supra note 21, at 518; Rona R. Mears, Contractingin Mexico: A Legal
and Practical Guide to Negotiating and Drafting, 24 ST. MARY'S L.J. 737, 753-54
(1993).

28. C.C.F. art. 3016 (stating that after the notary has requested the Certificate of
Freedom from Liens, the registrar shall "immediately make a presentation notation on
the corresponding page of the registry book, which notation shall be effective for a term
of thirty calendar days from the date of the presentation of the request").
29. Id.
30. Id.
31. Id. ("If the notification is given within the term of thirty days ... its
precautionary effects shall be retroactive to the date of presentation of the request ... in
the contrary case, it shall produce effect from the date on which it was presented, and in
accordance with the entry number corresponding thereto.").

Nevertheless, some people in the title insurance industry claim that
problems still occur, that no one sues notaries, and that notaries have no
legal obligation to pay for damages they cause. 32 Additionally, those in
the industry state that when the registry and the notary are in conflict,
despite the notary's power of public faith, the registry will prevail
because the notary's power only extends to the events that take place
before him. 33 Those in the industry argue that this means that notaries
cannot and do not cure title and that the Mexican Supreme Court has
made this clear.34 Additionally, freezing the property file may not prevent
all problems the buyer may face, as problems with the property may
have occurred before the buyer began the process of acquiring the
property. In that case, the buyer would still have a legal duty to pay lien
holders.
Furthermore, Carlos Ibarra-Femandez, an American real estate attorney,
and Jose Ognacio Moreno-Ortiz, a Mexican real estate attorney, note
that Article 3009 of the Mexican Civil Code may have decreased the
legitimacy of the Registro Publico, as well as the public faith. 35 They
point out that the provision only gives "bona fide" purchasers a weak
presumption of a right to property if rights of the person who granted
him the property are invalidated.3 6 This is because the bona fide purchaser
has a right to title only after his right has been recorded and only if the
grantor's right is not later annulled by a defect in the inscription. They
also argue that while a purchaser may be protected by a notary's good
faith search of the Public Registry, the public faith applies only to the
notary's legal act of perfecting any agreements and transfers and not to

32. Telephone Interview with Mitch Creekmore, Senior Vice President-Bus.
Dev., Stewart Int'l, in Houston, Tex. (Nov. 11, 2006) (stating that because notaries are
governor-appointed and have a legal obligation to determine the property rights of the
parties, they are never sued; that notaries have no legal responsibility to pay a buyer back
for losses on a transaction; and that a buyer could go after the collegio or bond fund of
the notaries, however, it is unclear what one would have to prove to get a remedy).
33. C.F.P.C. art. 202; Telephone Interview with Bill Signet, President LandAmerica
Serv. of Mex., S.A. de C.V. & Country Dir.-Mex., LandAmerica Fin. Group, Inc. in
L.A., Cal. (Jan. 11, 2007) (stating that notaries may assert the public faith as to events
they witnessed, the existence of documents, the content of a contract, signatures of the
parties, the existence of official acts, and due representation of an agent on behalf of a
principal).
34. Telephone Interview with Bill Signet, supra note 33.
35. C.C.F. art 3009 ("Recordation protects the rights acquired by third parties
acting in good faith, once recorded, even if the rights of the transferor are thereafter
annulled or dissolved, except when the ground for nullity clearly results from the
recorded instrument itself. The provisions of this article shall not be applied to
gratuitous contracts, nor to acts or contracts that are executed or made in violation of
law."); Carlos Ibarra-Fernndez & Jos6 Ignacio Moreno-Ortiz, Current Trends in Real
Estate Title Insurance in Mexico, 2005 A.B.A. SEC. INT'L L. MEX. COMM. 1, 4 n.10.
36. Ibarra-Fernndez & Moreno-Ortiz, supra note 35, at 4 n.10.
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the process in which the documents were created.37 Therefore, the public
faith does not protect buyers against documents executed by fraud or
undue influence.
To summarize, because Mexican real estate transactions require
significantly more formality than those in the United States, purchasers
of Mexican property are more protected than purchasers in the United
States who do not purchase title insurance. The notary serves as a neutral
intermediary between the parties and certifies the validity of all the
documents relating to the transaction. a The notary also helps freeze the
property file which prevents competing rights from being recorded
during the transaction. However, the buyer must still contend with any
rights recorded before the transaction was initiated. Additionally, according
to the title insurance companies, there are some questions about whether
a notary will be personally liable for damages he causes and about how
far the public faith extends to protect real estate purchasers. These gaps
in protection may cause problems for purchasers.
3. Civil Remedies Against and CriminalSanctionsfor Public Registry
Officials and Employees Who Make Errors
Moreover, Mexican law provides a third level of protection for those
who buy property there: the liability of workers of the Public Registry.
Under Mexican law, both officials and employees charged with the
management of the Public Registry are civilly liable and may be
criminally liable if they abuse the property registration system. 39 Article
3003 of the Mexican Civil Code provides that members of the registry
will be liable if they: (1) refuse to accept a title document or fail to enter
it in the order of its presentation; (2) make a wrongful entry or refuse to
make an entry without just cause; (3) delay without good cause the
making of a required entry; (4) commit errors, distortions, or omissions
in the entries or on the certifications that they issue; or (5) fail to issue a
certification within the required timeframe. 40 If a mistake is made,
Article 3004 bars the guilty employee from returning to work at the
37. Id.
38. KELLY & CREEKMORE, supra note 25, at 186; see generally Malavet, supra
note 23 (comparing the Latin notary to Justice Louis D. Brandeis' "counsel for the
situation"); Meya, supra note 4, at 58 (stating that it is uncommon in Mexico for both
parties to have counsel in a land transfer).
39. C.C.F. art. 3003.
40. Id.

registry until he has paid for the damages he has caused. Additionally, if
a buyer believes the registrar has incorrectly assessed the conformity and
sufficiency of the documents he presents to be recorded, he may apply
for review by the director of the Public Registry.4' If the director affirms
the determination, the injured party may also seek judicial review of the
assessment.42
The protection afforded by the liability of employees of the registry is
arguably the strongest protection for foreign buyers. However, a purchaser
may find it difficult to recover against the employee or registry official
because he is hard to find, has no assets, or is unreachable by the courts.
Additionally, the idea that the registry worker may not return to work
until he has paid his debt to the injured party cuts both for and against
the value of title insurance. A corrupt employee, once caught, will not
be able to return to work and will be prevented from causing additional
harm to other property owners. Additionally, the provision may have a
deterrent effect on workers who are tempted to commit dishonest acts or
likely to be careless. On the other hand, it seems to be an odd solution to
prevent the worker from earning an income because the injured party
will likely have to wait longer to receive restitution. Because the worker
may not return to work until his debt is paid, but may not make money
until he returns to work, it seems to be a distinct possibility that a
wronged buyer will never be made whole.
Finally, there is some concern about the validity of information found
in the registry as discussed infra. If the data in the registry is incorrect,
it may not be the fault of the employee that the purchaser faces an
adverse claim on his property. In such cases, the remedy under Article
3003 is useless to the buyer. Further, those in the title insurance industry
argue that the certificate of freedom from liens, which is based on the data
in the registry, provides the buyer with little protection. They assert that
the title search used to support the certificate may go back only about 510 years.43 Moreover, they argue that the document has no legal effect
and will not protect a buyer when the information included therein is
incorrect. 4
In conclusion, it seems that while there may be gaps in the protection
afforded by Mexican law, the existence of three independent layers of
protection indicates that title insurance in Mexico may be superfluous.
41.
42.
43.

Id. art. 3022.
Id.
But see Telephone Interview with Bill Signet, supra note 33 (stating that the

certificate of freedom from liens can be procured, depending on the state, to go back to
various periods of time).
44. Id. (stating that Mexico is not a "Torrens" jurisdiction and, as such, a certificado
does not bestow or guaranty title).
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The strongest argument against the protections afforded by Mexican law
is that the buyer will not be able to successfully recover against a
Mexican seller or registry employee because he cannot be found or lacks
assets. Additionally, he may not be able to recovery from a notary who
was incorrect about the state of title. Moreover, the buyer may have a
difficult time having the provisions of Mexican law enforced in the
country. However, it is not likely that the buyer will run into these
problems in all transactions, and it seems that buyers are afforded some
level of protection by the three levels of safeguards provided by
Mexican law.
B. Hiringa Mexican Law Firm to Perform
a Title Search Instead of PurchasingTitle Insurance
Because there is some uncertainty about the protections afforded by
Mexican law, American investors and those advising them should
consider obtaining a title opinion from a Mexican attorney if they do not
purchase title insurance. Attorneys at Mexican law firms can and often
do perform title searches for prospective buyers and provide their legal
opinion as to the state of title.45 This practice is common when the buyer
has purchased title insurance but can be used when the buyer has not
purchased title insurance.46 Many title insurance companies require a
law firm to examine the title history back to 1917 or to the sovereign of
the land, thereby insuring that issues not necessarily covered by the
notary's search are investigated.47 Many argue that a notary's search
typically does not go back that far. Since this measure is already being
employed by many title insurance companies, a buyer could "cut out the
middleman" and personally hire the Mexican law firm.
Having a law firm conduct an extensive search is a significant
protection for a buyer. By reviewing the Mexican attorney's opinion,
45.

Mitch Creekmore & Hector Barraza, Real Estate Title Protection in Mexico,

NAT'L L. CTR. FOR INTER-AM. FREE TRADE, 1997, http://natlaw.com/interam/ar/rp/sp/sparrp2.htrn.

46.

See Meya, supra note 4, at 59 (arguing (1) that depth of a title search will

depend on the value of the transaction, the history of the land, and whether the Mexican
attorney knows the seller; and (2) that the Mexican attorney's personal knowledge of the
history of the land and the seller can be invaluable).
47. Creekmore & Barraza, supra note 45; see Wiesley, supra note 8 (stating that
an attorney's search often includes items that a notary will not cover, such as an agrarian
search to verify that the property is not ejido, a search for the presence of utilities and
lack of public improvement surcharges on the property, a visit to the property to
determine the existence of squatters, and supervising other external factors).

the buyer can be sure that the various elements of the property transfer,
such as title documents, development permits, municipal approvals,
survey issues, recordation and registry compliance, taxes, and the
conveyance procedure of the public notary are all in order. Mexican
law firms can typically complete the examination process within 30
days.4 8 Such an opinion provides an additional layer of protection from
adverse claims to those who are interested in purchasing Mexican
property and may serve as a viable alternative to title insurance.
C. The Difficulty in Maneuvering Mexican Courts a
Justificationfor Buying Title Insurance?
Despite the protection afforded by Mexican law, a buyer who encounters
a problem regarding the title of his property will have to argue his claim
in a Mexican court. However, if he buys a title insurance policy, not
only will the title insurance company argue in a Mexican court on his
behalf, but the rights and obligations of the title insurance company can
be decided in America. This reason alone may provide justification for a
foreigner to buy title insurance for his Mexican property. 49 A property
owner may find it much easier to file a claim with his title insurance
company and avoid navigating the maze of an unfamiliar legal system,
so much so that this may be enough to justify the purchase of title
insurance.
In addition to the difficulty associated with the language barrier and
foreign judicial system, the short statute of limitations in Mexico is also
an obstacle to recovery there. The statute of limitations for a buyer to
bring a claim for hidden defects is six months from delivery of the
property. 50 Additionally, if a buyer encounters hidden liens or mortgages,
he must institute his claim within either one year of the date the contract
was perfected or one year from the date he learned the property was
subject to the encumbrance.51 If a buyer is not aware of the statute of
limitations and does not file a claim within the appropriate period, he
may be barred from recovery, even if he did not receive a fair deal.
48. Creekmore & Barraza, supra note 45.
49. But see Jeffery G. Boman, Do ForeignersNeed Title Insurance in Mexico?An Analysis of U.S. Title Insurance and Mexican Real Estate Law 33 (Berkeley
Electronic Press, Working Paper No. 1836, 2006) (arguing that those planning to live in
Mexico do not need title insurance so long as the transaction is formalized by a Public
Notary and recorded in the Public Registry but that those who do not plan to live in
Mexico may need title insurance because if an issue arises they will be less familiar with
the court system and there will be more practical problems associated with bringing a
claim).
50. C6digo Civil Federal [C.C.F.] [Federal Civil Code], as amended, art. 2149,
Diario Oficial de la Federaci6n [D.O.], 26 de Mayo de 1928 (Mex).
51. Id. arts. 2138, 2139; Wiesley, supra note 8, at 9.
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Title insurance on properties in Mexico also simplifies the
indemnification process, especially for buyers who do not live permanently
in Mexico or speak the language. Instead of maneuvering through the
Mexican legal system, the purchaser can file a claim with his insurance
company and have the title company's obligations decided under
American laws in the United States. Enrique Hernandez, an attorney in
San Diego, California with Procopio, Cory, Hargreaves, & Savitch LLP
authorized to practice in the United States and Mexico, counsels his
clients to obtain title insurance for their properties in Mexico for this
reason. He says that to the extent his clients can avoid bringing an
action in Mexico against the seller, Mexican notary, or local recorder's
office and "know that [they] will get indemnified by the title insurance
company in the US... [he is] a convert and believer on the benefits of
purchasing title insurance for Mexican transactions. 52 Because the
claims process is comparatively simple, if for no other reason, some real
estate professionals are recommending to their clients that they buy title
insurance in Mexico.
The United States government is also concerned about the prospect of
its citizens engaging in legal battles in Mexico. The government states
that Americans who purchase property in Mexico may face "property
disputes with Mexican citizens [where they are not] treated evenhandedly
by Mexican criminal justice authorities and in the courts. 5 3 The Bureau
of Consular Affairs warns that American citizens should exercise
52. E-mail from Enrique Hemandez-Pulido, Associate, Procopio, Cory, Hargreaves &
Savitch LLP, to author (Nov. 9, 2006) (on file with author).
53.

U.S. DEP'T OF STATE, BUREAU OF CONSULAR AFFAIRS, CONSULAR INFO. SHEET,

MEX., (Sep. 23, 2007), http://www.travel.state.gov (follow "International Travel"
hyperlink; then follow "Country Specific Information" hyperlink under "International
Travel Information"; then follow "Mexico (09/13/2007)" hyperlink) ("Investors should
hire competent Mexican legal counsel when contemplating any real estate investment.
Mexican laws and practices regarding real estate differ substantially from those in the
United States. Foreigners who purchase property in Mexico may find that property
disputes with Mexican citizens may not be treated evenhandedly by Mexican criminal
justice authorities and in the courts. Time-share companies cannot be sued in U.S. courts
unless they have an office or other business presence in the U.S. Consumers should
contact a Mexican attorney, the Mexican consumer protection agency PROFECO, or
other consumer information agency for information on companies that operate outside of
the U.S .... U.S. citizens are vulnerable to title challenges that may result in years of
litigation and possible eviction. Although title insurance is available in the Baja
Peninsula and in other parts of Mexico, it is virtually unknown and remains untested in
most of the country. In addition, Mexican law recognizes squatters' rights, and
homeowners can spend thousands of dollars in legal fees and years of frustration in
trying to remove squatters who occupy their property.").

"extreme caution" before buying property in Mexico and hire competent
legal counsel when contemplating any real estate investment.54 They
suggest that Americans should be very cautious when investing in
property there and55 be aware of the risks "inherent in purchasing real
estate in Mexico.
However, buyers may not realize what they will actually receive if
they file a claim with their title insurance company. While the obligations
of the title insurance company will be adjudicated in an American court
and the property dispute will be handled by the title insurance company
in a Mexican court, there is no guarantee that the title insurance
company will prevail in the Mexican court. In fact, although the title
insurance companies have experts who handle claims, the success rate
will likely be lower in Mexican courts than in American courts because
of the title insurance company's lower level of familiarity with the
foreign court system. If the title insurance company loses, buyers will
receive compensation from the title insurance company, but they will be
evicted from their Mexican home. In terms of being able to keep their
property, they may have only a little more protection than they would
have had if they had not purchased a policy. This is especially true when
considering the potential for monetary compensation under Mexican civil
law.
D. Differences in the Mexican Property Law System Suggest the Use of
Title Insurance in Mexico Unless a Buyer and His Advisor
are Informed and UnderstandMexican Law
Mexican property law differs from American property law in several
important ways. One of the most important distinctions is that Mexico
classifies and regulates its property in a number of different ways. As
result, a buyer must be careful to identify the nature of the seller's title
and determine whether the seller can legally transfer his rights in the
land.56 The most notable types of restricted land are land in the
restricted zone, ejido land, and federal maritime land.

54.
55.
56.

Id.
Id.
Ibarra-Fernndez & Moreno-Ortiz, supra note 35, at 3.
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1. ForeignersCannot Directly Own Land in the Restricted Zone
The restricted zone is composed of all land located within 100
kilometers of the Mexican border or 50 kilometers of the coastline. 7
This makes up about 40% of the country's territory. 58 The restricted
zone is significant because Article 27 of Mexican Federal Constitution
prohibits any person other than a Mexican citizen from owning property
there.59 Additionally, the Mexican Foreign Investment Law regulates
ownership in the restricted zone.6 ° It states that Mexican corporations
can own commercial property within the zone, and may own residential
property therein if they limit their shareholders to Mexican citizens in
their bylaws.61
Additionally, foreign investors may purchase residential property and
own it indirectly through afideicomiso, or Mexican trust.62 This practice
57. Patrick W. Martin & Enrique Hemandez-Pulido, How Do You Say "FIRPTA "
In Spanish? A Comparative InternationalTax Analysis For Foreign Investors of U.S. &
Mexican Real Estate, 13 CAL. TAX LAW. 8, 15 (2004).
58. VARGAS, supra note 7, at 352.
59. Constituci6n Politica de los Estados Unidos Mexicanos [Const.], as amended,
art 27(1), Diario Official de la Federaci6n [D.O.], 5 de Febrero de 1917 (Mex.) ("Only
Mexicans by birth or by naturalization and Mexican commercial societies ... [may]
acquire ownership of lands, waters and their accessions, or to obtain concession of the
exploration of mines and waters. The State may grant the same right to foreigners,
provided they agree before the Secretariat of Foreign Affairs to consider themselves as
national with respect to said properties and not to invoke the protection of their
governments in matters relating thereto; under penalty, in case of violation of the
agreement, of forfeiting to the benefit of the Nation the properties they had acquired by
virtue of said agreement. Under no circumstances may foreigners acquire ownership of
lands or waters within a strip of one hundred kilometers along the border and fifty
kilometers along the coastline"); VARGAS, supra note 7, at 352. Additionally, foreigners
may not directly own property in any part of Baja California or Baja California Sur. See
Martin & Hernandez-Pulido, supra note 57, at 15; VARGAS, supra note 7, at 353.
60. Martin & Hemandez-Pulido, supra note 57, at 15. See Pasero, supra note 23,
at 796-803, for information regarding rules for the acquisition of real estate in Mexico;
the restricted zone; the new foreign investment law; common real estate contracts used in
Mexico; promissory agreements; reserve title and installment sales agreements; real
estate trusts; requirements of closing and executing transactions; the certificate of no
encumbrances; certificate of no property tax liability; the notary public and recordation
system; and taxes.
61. Martin & Hemandez-Pulido, supra note 57, at 15.
62. Ley de Inversi6n Extranjera [L.I.E.] [Foreign Investment Law], art. 11, Diario
Official de la Federaci6n [D.O.], 27 de Deciembre de 1993 (Mex.); Martin &
Hernandez-Pulido, supra note 57, at 15; VARGAS, supra note 7, at 355-58 (stating banks
must first obtain a permit from the Mexican Secretariat of Foreign Affairs before they
are able to set up afideicomiso for foreign investors, and that parties to thefideiciomiso

was not allowed until 1971 when Mexican President, Luis Echeverria,
signed an agreement allowing Mexican financial institutions to own
63
property in the restricted zone as fiduciaries for foreign investors.
Fideicomisos typically last 50 years and may be renewed for an
additional term, providing foreign investors with approximately 100
years of beneficial ownership. 64 Foreign beneficiaries may also grant the
land in the restricted zone through inheritance, lease it for periods of less
than ten years, or cede it to a third party.6 5
Additionally, several types offideicomisos are prohibited by Mexican
law, and there are severe penalties associated with violating Mexican
law provisions related to the restricted zone.66 The Mexican government
may sanction those involved in an illegal transaction up to the amount of
the value of the investment.6 7 Therefore, potential buyers and their
advisors should be aware of this basic difference in Mexican property
law.
2. Before 1992, Ejido Land Was Owned by the Mexican
Government and Was Not Transferable
Ejido land is notable in that before 1992, the rural property could not
be alienated by those who farmed it. The Mexican Federal Government
granted agrarian land taken from the wealthy to communal farmers after
the Mexican revolution in 1917.68 The government retained ownership
of agrarian land, however holding it for the benefit of Mexican

are the trust company, the trustor, and the beneficiary-in Spanish, the fideicomitente,
thefiduciario, and the fideicomisario, respectively).
63. VARGAS, supra note 7, at 355.
64. See id. at 355 (stating that a buyer may receive an extension if he submits an
application to the Secretariat of Foreign Affairs one year before the expiration of the
original land grant). For a detailed list of what is required in a fideicomisario
application, see Juan F. Moreno, Closing the Deal: Buying ResidentialLand in Mexico's
"RestrictedZone, " 38 ARIZ. ATT'Y 30, 31-35 (2002).
65. VARGAS, supra note 7, at 355.
66. The .Ley General de Titulos y Operaciones de Cr~dito prohibits secret trusts,
those that benefit several successive individuals who must be substituted by the death of
the preceding individual, and those that last over 30 years in Mexican mercantile
societies. Ley General de Titulos y Operaciones de Cr~dito [L.G.T.O.C.] [General Law
of Negotiable Instruments and Credit Operations], art. 359, Diario Oficial de la
Federaci6n [D.O.], 27 de Agosto de 1932 (Mex.); VARGAS, supra note 7, at 353, 358;
Martin & Hernandez-Pulido, supra note 57, at 15.
67. Martin & Hemandez-Pulido, supra note 57, at 15.
68. Roger Magazine, An Innovative Combination of Neoliberalism and State
Corporatism: The Case of a Locally Based NGO in Mexico City, 590 ANNALS AM.
ACAD. POL. & SOC. Sci. 243, 250 (2003); see Jorge A. Vargas, NAFTA, the Chiapas
Rebellion, and the Emergence of Mexican Ethnic Law, 25 CAL. W. INT'L L.J. 1, 14, 2122 (1994).
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citizens. 69 As a result, there was no individual property ownership in the
ejido, and the land could not be transferred. 0 In 1992, the Mexican
government enacted a Constitutional Amendment which enabled those
interested in buying and selling ejido land to privatize it.7
This
legislation gave holders of the ejidos the legal right to purchase, sell,
rent, or use their land as collateral and gave private companies the right
to purchase land from ejido farmers.72 Today, interested buyers and
their advisors must be certain that if the land in which they are interested
is or was ejido land that it has been fully privatized.73
3. FederalMaritime Land Zone is Owned by Mexico
Additionally, there is another type of property that cannot be held by
individuals in Mexico-the beach. Unlike in the United States where
coastal property owners may hold title to the beach near their homes,
beachfront land in Mexico belongs to the nation.74 Article 27 of the
Constitution deems coastal areas to be "inalienable, imprescriptible,"
69. For the background and history of ejido land and Mexico's reform of its
Agricultural Land System see Guillermo Marreno & Douglas J. Renert, The Long and
Winding Road: An Overview of Legislative Reform on Mexico's Road to a Global
Economy, 1Sw. J. L. & TRADE AM. 77 (1994).
70. See Vargas, supra note 68, at 21. See also Marreno & Renert, supra note 69,
at 91-92 ("The constitutional drafters were so anxious to avoid the reappearance of large
land holdings that they prohibited the peasants who owned these ejidos from selling,
renting, or pledging, the land as collateral for loans. These restrictive policies left the
peasants with the options of either using the land themselves or abandoning the land and
moving to the city.").
71. Vargas, supra note 68, at 14; Gary D. Thompson & Paul N. Wilson, Ejido
Reforms in Mexico: ConceptualIssues and PotentialOutcomes, 70 LAND ECON. 448,448
(1994); see KELLY & CREEKMORE, supra note 25, at 58-59 (describing the regularization
process); see also Mitch Creekmore, Ejido Land vs. Private Property-What's the
Difference?, ARIZ. J.REAL EST. & Bus., Mar. 2000, at 1, 1-2 (identifying eight steps that
the buying public should be aware of in order for ejido land to be privatized).
72. Robert Paul Maddoz, "Today We Say, Enough! " The Zapatista Rebellion,
Autonomy, and the San Andres Accords, I REGENT J. INT'L L. 47, 55 (2003); Marreno &
Renert, supra note 69, at 91 (stating that the reforms allowed individuals and companies
to have full ownership rights over what was formerly communal land, to form joint
ventures on ejidos to develop or farm the land, and allowed direct foreign investment in
the ejido sector).
73. See KELLY & CREEKMORE, supra note 25, at 59 (stating that the regularization
process may be difficult to complete and even when an ejidatarioor group of ejidatarios
want to transfer their land, they must first offer all other ejidatarios the right of first
refusal). Ejido land was at issue in the Punta Banda evictions. See Maxfield, supra note
1.
74. VARGAS, supra note 7, at 384.

resources that cannot be used "except through concessions granted by
the Federal Executive., 75 These coastal areas are part of the Federal
Maritime Land Zone that consists of all land within a 20 meter strip of
high tide and the lower edge of the sea.7 6 As a result, no private beaches
exist in Mexico, and landowners cannot erect any structures on coastal
land including fences or walls that would deprive people of access to the
beach. Buyers should be wary of this fact before making plans for their
coastal properties.
E. Differences in Adverse Possession in Mexicofrom the United States
Another way that Mexican property laws differ from American laws is
on the issue of adverse possession. In Mexico, the period for adverse
possession is as little as five years.7 7 In the United States, with the
notable exception of California and a few other states, the period is
typically much longer. 78 Further, in the United States, possession must
be open, notorious, continuous, and adverse to the interests of the
rightful owner. In contrast, someone can acquire land in Mexico by
prescription while in good faith possession of it. 79 Those who act in bad
faith acquire title to the property after a longer period of time-ten
years. 80
Moreover, those in Mexico who claim adverse possession to land can
have their right recorded in the public registry and obtain title five years
after their right was recorded. 8 They can also apply to a judge to
establish title by inscription.82 However, adverse possession does not
apply to ejido or federal zone lands; between spouses, parents and
children, incapacitated persons and guardians, and co-owners; or against
soldiers at war.83 A potential buyer should be aware of these differences.
75. Constituci6n Politica de los Estados Unidos Mexicanos [Const.], as amended,
art 27, Diario Official de la Federaci6n [D.O.], 5 de Febrero de 1917 (Mex.); VARGAS,
supra note 7, at 384.
76. VARGAS, supra note 7, at 385.
77. C6digo Civil Federal [C.C.F.] [Federal Civil Code], as amended, arts. 115152, 3048, Diario Oficial de la Federaci6n [D.O.], 26 de Mayo de 1928 (Mex); Gerrit
Steenblik, Mexico Real Estate Law: An Overview, NAT'L L. CTR. FOR INTER-AM. FREE

TRADE, 1997, www.natlaw.com/ interarn/mx/rp/sp/spmxrp3.htm.
78. See, e.g., CAL. CIV. PROC. CODE §§ 318-319 (West 2006).
79. CC.F. art. 3048; C.C.F. art. 1135 ("Prescription is a means of acquiring
property... by the passage of a certain length of time ....); C.C.F. art. 1136 ("The
acquisition of property by virtue of possession is called positive prescription.");
Steenblik, supra note 77 ("In Mexico, the concept of adverse possession is referred to a
'prescription."').
80. Steenblik, supra note 77.
81. C.C.F. art. 1156; Steenblik, supra note 77.
82. C.C.F. art. 1156.
83. Steenblik, supra note 77.
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F. Differences in and Problems with the Registro Publico de la
Propiedad, or Public Registry, Make Title
InsuranceMore Valuable
Another major difference between the Mexican and American real
property systems is the organization of the Registro Publico de la
Propiedad in Mexico. Although there are similarities between the two
systems, specifically, both are based on notice and the principle of first
in time, first in right, there are several differences that make the Mexican
system difficult to navigate for a foreign investor.84 These include its
poor organization, the unreliability of its data, and a lack of pertinent
information in the record.
Many people claim that most problems with the Mexican property
system relate back to its Public Registry. One of those problems is that
the registration system is not centralized. As a result, the organization
and rights recorded may differ between states and some records may be
unavailable. Additionally, if an area is too small to have a registry, those
inquiring about a property may have to travel long distances to obtain
pertinent information.
1. Variance Between States in Organizationand When
and How Rights are Recorded
A major problem with the Mexican property registry system is that
public registries often vary between Mexican states. First, only some
states have registries that are centralized.8 5 Second, many registries
record competing rights to a piece of land.86 These differences from the
American system can cause problems for those investing in real estate in
Mexico.
While each municipality in Mexico usually has an office of the Public
Registry, these offices are typically not affiliated with a central office.8 7
A few states such as Baja California, Tamaulipas, and Morelos have

84. C.C.F. art. 3013; Tirado, supra note 26, at 183-84; see also 66 AM. JUR. 2D
Records and RecordingLaws § 39 (2008) (describing the common law "first in time first
in right" idea and noting that "the recording of titles has become so thoroughly imbedded
in our system of dealing with lands that a title that cannot be traced and established by
some form of public record is practically unmerchantable").
85. PEYTON, supra note 24, at 80.
86. Wiesley, supra note 8, at 8.
87. C.C.F. art. 2999; PEYTON, supra note 24, at 80.

centralized their Public Registries. 88 However, many other registries are
not centralized within their states. Also, Mexico does not have a nationally
centralized registry to facilitate the cross checking of information.
Additionally, Mexican states only create new registries when the
population within their borders reaches a critical mass. 89 As such, only
when growth in a certain region mandates the creation of a new registry
will the state create a new office. 90 This can cause problems in small,
remote, developing areas where there are no registry offices nearby.
Those involved in transactions in such locales may have to travel long
distances to obtain information about the property which they are
interested in purchasing. However, that is not the norm as the majority
of Mexican states have multi-recording districts. 9
Another problem with the Mexican land registry system is that
different registries may record competing rights to a piece of land or
documents may be recorded out of order.92 To attempt to remedy this
issue, employees of the registries often make notes in the "right hand
margin" of the property file to cross-reference title interests in different
sections of the registry.93 Unfortunately, these notes are often cryptic,
vague, or hard to understand.9 4 If a mistake is made and the buyer is
harmed, however, he may seek restitution from the employee who made
the mistake.95
2. UnreliableData: Some PertinentInformation is Not Kept in the
Registry, Not All Registries are Up to Date, and Access
to Data is Sometimes Limited
Another problem with the Mexican Public Registry is that its data may
not be reliable. A buyer may go through all the recommended steps for
a Mexican transaction and still not be sure if he rightfully owns the
property that he purchased. In fact, the American government has
88. These states have main registry offices in their respective state capitals.
PEYTON, supra note 24, at 80.
89. Telephone Interview with Mitch Creekmore, supra note 32 (stating that
registries are federal but created at the local level and tied to the state). For example, 20
years ago there was no registry in Puerto Penasco. The nearest registry was in Caborca,
four hours to the south. Additionally, there is currently no registry in Todos Santos. The
closest registry is in Cabo San Lucas. Id.
90. Id.
91. Ibarra-Fernndez & Moreno-Ortiz, supra note 35, at 2 (stating that each
municipality within a Mexican state has its own recording clerk).
92. See Wiesley, supra note 8, at 8-9.
93. See C6digo Civil Federal [C.C.F.] [Federal Civil Code], as amended, art. 3001,
Diario Oficial de la Federaci6n [D.O.], 26 de Mayo de 1928 (Mex).; Wiesley, supra note
8, at 9.
94. Wiesley, supra note 8, at 9.
95. C.C.F. art. 3003.
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warned buyers about Mexico's system. American officials have called
Mexico's land record system "murky" and warned Americans that it
may expose them to "complex title dispute[s] in courts that might not
give them a fair shake. 96 The uncertainty of registry data causes a variety
of problems. Not only does it impose an unneeded burden on professionals
in the real estate industry, but the unreliability of data negatively impacts
foreign investment in Mexico.
Those people considering buying property in Mexico represent only a
portion of the investors who are worried about the certainty of data in
the public registry. Foreign lenders are reluctant to enter the Mexican
market because the registry does not contain reliable data for the
confirmation of comparable sales.97 Further, the market for securitization of
mortgages will not expand in Mexico until financial institutions can be
in which they have invested is
sure that
98 the title to the properties
secure.
One factor leading to the unreliability of data is the large amount of
pertinent information that is not contained in the record. The public
registry generally does not contain any information regarding concessions
granted in connection with land. 99 It also does not contain information
regarding ownership rights based on informal deeds or verbal contracts.100
Further, the protections of the registry do not apply to gratuitous contracts
or those made or executed in violation of the law.' 01 Additionally, the
registry is not always up to date in certain areas making information
from those areas harder to obtain. 10 2 Moreover, officials sometimes limit
access to certain public records. 10 3 These factors increase the chances
that information retrieved may be inaccurate. Registry officials do have

96.

Dickerson, supra note 2.

97.

KELLY & CREEKMORE, supra note 25, at 212.

98. See Ibarra-Femnmndez & Moreno-Ortiz, supra note 35, at 7.
99. Steenblik, supra note 77.
100. Wiesley, supra note 8, at 8.
101. C6digo Civil Federal [C.C.F.] [Federal Civil Code], as amended, art. 3009,
Diario Oficial de la Federaci6n [D.O.], 26 de Mayo de 1928 (Mex).
102. PEYTON, supra note 24, at 81.
103. See KELLY & CREEKMORE, supra note 25, at 214; but see C.C.D.F. art. 3001
("The Registry shall be public. The persons in charge thereof have the obligation of
allowing persons requesting it to acquire information of the entries in the pages of the
Public Registry as well as of the documents relating to the recordations on file. They
shall also have the obligation of extending certified copies of the recorded instruments or
notation records in the pages of the Public Registry, as well as certificates of whether or
not there are entries relating to the assets that are noted.").

an obligation to allow access to information in the registry, 104 however,
this does not always happen. These factors all lead to the notion that the
data in the registry may not be reliable.
V. BACKGROUND INFORMATION ON TITLE INSURANCE

A. The Actual InsurancePolicies Offered by the
FourLargestProviders
Four major title insurance companies offer coverage for properties in
Mexico: Stewart Title, LandAmerica, Fidelity National, and First American.
Each company currently offers a policy that is similar to the 2006
American Land Title Association (ALTA) homeowner's policy issued in
the United States.
1. Stewart Title
Stewart Title Guaranty de Mexico, S.A. de C. V. has been issuing
policies on Mexican real estate for over 14 years.10 5 The policy issued
by Stewart Title Guaranty de Mexico, S.A. de C.V. covers losses or
damages incurred by the Insured by reason of many of the same issues
affecting American title to property. The company offers policies on
both commercial and residential land. One difference from Stewart's
policy and that of other companies is the inclusion of coverage for loss
06
by reason of an ejido or communal land of the United Mexican States.1
Additionally, three notable exclusions are (1) situations of fact or law,
not recorded, that could be ascertained by inspection of the realty; (2)
easements and labor liens not recorded in the Public Record; and (3)
losses incurred as result of a taking by the Mexican government unless
notice of the taking is recorded in the Public Record.'I The policy in its
See C.C.F. art. 3001.
105. Stewart Title is the only title insurance company the Mexican Government has
allowed to operate as a Mexican title insurance underwriter. The National Commission
on Bonds and Insurance authorized Stewart Title Guaranty de Mexico, S.A. de C. V to
incorporate in, issue, and respond to insurance policies in Mexico. Those who buy
insurance policies in Mexico from someone not authorized by the Mexican government
to issue them may be subject to penalties for violating Mexican insurance law. See
Weisberg, supra note 10; Ibarra-Femdndez & Moreno-Ortiz, supra note 35, at 3; Telephone
Interview with Mitch Creekmore, supra note 32. Stewart Title Guarantyde Mexico, S.A.
de C.V. is the only Mexican title insurance underwriter that can issue policies to Mexican
citizens, banks, corporations, and the Mexican Government. Telephone Interview with
Mitch Creekmore, Senior Vice President-Bus. Dev., Stewart Int'l, in Houston, Tex.
104.

(Jan. 3, 2008).
106.

(2006).
107.

CARLOS ODRIOZOLA MARISCAL, EL SEGURO DE TITULO INMOBLIARIO,

See id. at 267, 269.
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Odriozola Mariscal's 2006
entirety can be found in the appendix to 0Carlos
8
book El Seguro De Titulo Inmobliario.
One advantage touted by Stewart Title is the issuance of an invoice or
factura along with its policy.' 0 9 Once the factura is presented to a
notary and recorded in the Public Record, it is added to the buyer's
basis.' 0 As result, the buyer pays less capital gains tax, which is currently
This is something buyers should consider
set at a 29% rate in Mexico.'
when determining from which company to purchase title insurance.
2. LandAmerica Title Services de Mexico
LandAmerica Title Services de Mexico issues title insurance policies
only for commercial properties in Mexico. As of November 2006,
LandAmerica was changing its cross-border policy to resemble the 2006
ALTA policy. 1 2 When completed, the policy should closely resemble
the 2006 ALTA policy with several key differences. The American
policy addresses bankruptcy issues under American law while the
1 13
Mexican policy will make adjustments for Mexican bankruptcy law.
Because eminent domain does not exist in Mexico, the Mexican policy
removes that coverage from the 2006 ALTA policy. 1 4 As result, the
Mexican policy offers one coverage for expropriation at the state and
federal level. Except for these differences, the LandAmerica policy for
Mexico contains 90% the same content that is found in the 2006 ALTA
policy.

108. Id.
109. Telephone Interview with Mitch Creekmore, supra note 32 (stating that the
factura does not need to be recorded).
110. Id. (noting that there are conflicting opinions about whether a notary will
accept a factura to increase the basis of residential property but that a basis increase
clearly will result on corporate property).
111. Id.
112. E-mail from Bill Signet, President ofLandAmerica Serv. ofMex., S.A. de C.V.,
to author (Oct. 30, 2006) (on file with author).
113. Telephone Interview with Bill Signet, supra note 33 (stating U.S. bankruptcy
laws specific to avoidance of fraudulent transfers are not included in the Mexican policy,
neither are M & N liens as they do not exist in Mexico, and that Mexican estate taxes are
not an issue in Mexico contrary to the belief of some investors).
114.

Id.

3. Fidelity National Title Insurance Company
Fidelity National Title Insurance Company bought Chicago Title
Insurance Company in 2000.115 Previously in 1996, Chicago Title entered
into a re-insurance treaty with Grupo Nacional Provincial(G&P). The
agreement allowed the company to issue title insurance through G&P's
agent, Title Insurance de Mexico. 116 Fidelity now holds that treaty and
issues policies through G&P that are similar to ALTA policies issued in
the United States. 1 7 These policies cover only commercial property and
insure fee simple estates, leaseholds, or beneficial ownerships. They
may be obtained by Mexican nationals, Mexican corporate entities, American
citizens, and other foreign citizens."1 8 Additionally, as discussed in more
detail below, Fidelity National makes several notable exceptions to its
coverage including ejido land.
4. FirstAmerican Title Insurance Company
First American Title Insurance Company analyzes and assesses title
through its representative Grupo Nacional Provincial in Mexico.11 9
First American issues a standard international policy to customers
buying property in Mexico but includes an endorsement specifically
addressing issues raised by property ownership in Mexico. 120 The
combination of the policy and endorsement is similar to the ALTA
policy issued in the United States. 2 1 The endorsement makes several
changes to the international policy mainly centering around ejido land.
Additionally, with respect to property located in the restricted zones,
First American insures the land itself, while many other title insurances
companies only provide coverage for the fideicomiso. First American's
policy also insures against loss from defect in title resulting from errors
in the Public Registry or errors in the search of the Public Registry.122
115. Chicago Title To Be Acquired For $1.2 Billion, N.Y. TIMES, Aug. 2, 1999,
http://query.nytimes.com/gst/fullpage.html?res=9DODEED71031F931A3575BCOA96F9
58260. Among Fidelity's other title brands are Alamo Title, Security Union, Global
Solutions, and Ticor.
116. Martin, supra note 21, at 515.
117. See id.

118.

Id.

122.

Id.

119. Ibarra-Femndez & Moreno-Ortiz, supra note 35, at 3.
120. See Appendix A, International Owner's Policy, Issued by First American Title
Insurance Company.
121. The Remarkable First American Title Coverage You Enjoy in the Unites States
is Also Available in Mexico, THE FIRST AMERICAN CORPORATION (First American Title
Insurance Company), 2006 at 3.
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This last provision deserves further attention. The policy protects the
buyer against mistakes made by those searching the registry and provides
broader protection for the buyer than that allowed by an attorney's opinion
alone. This provision seemingly would also provide protection against
the incorrect search conducted by a notary. However, because the language
refers to "errors in the search," it would probably not reach claims that
were not included in a notary's limited search which only covers a
certain number of years in the record. Although the protection afforded
by the language likely gives the buyer protection for errors not caused by
Registry employees for which he would otherwise not have a remedy, it
does not solve the problem that much of the pertinent information
related to a real estate transaction is often absent from the registry.
B. Is Title Insurance in Mexico Worth the Cost?
Several coverage issues exist that may make title insurance in Mexico
less beneficial. When deficiencies in title are discovered, they are often
excluded from the coverage under the policy. 23 Further, title insurance
companies commonly except from coverage any matter that is not
recorded in the public registry.1 24 This may make a title insurance policy
practically useless. If an issue arises which is not recorded in the Public
Registry in one of these policies, the purchaser would not be protected
from loss.
Stewart Title's policy excludes easements and labor liens not recorded
in the public registry as well as situations of fact or law that could be
ascertained by an inspection of the realty or by making an inquiry of
persons and possessions thereof. 25 It also excludes losses incurred as
result of a taking by the Mexican government unless notice of the taking
is recorded in the Public Record. 126 Moreover, First American's policy
excludes right of eminent domain, resumption, or expropriation unless
notice thereof is recorded in the registry. 127 It also excludes liens,
defects, encumbrances and adverse claims, whether or not recorded, that
were agreed to by the Insured and not known by the company but known

123.
124.
125.

126.
127.

Ibarra-Fernndez & Moreno-Ortiz, supra note 35, at 4.
Id.
ODRIOZOLA MARISCAL, supra note 106, at 269.

Id.
See Appendix A, International Owner's Policy Issued by First American Title

Insurance Company at 2.

by the Insured. 128 The First American policy also excludes items that
result in no loss to the Insured, attach after the date of the policy, or
result in loss that would not have been sustained if the Insured had paid
value for the estate or interest.' 2 9 Because LandAmerica was in the
process of changing its cross-border policy at the time of the writing of
this Article, the Author did not have a completed policy for review.
Fidelity National does not insure against lack of access, unfavorable
zoning laws, parties in possession, or survey issues without a specific
endorsement. 3 0 Additionally, Fidelity National excludes ejido land from its
coverage unless it finds an ejido issue and makes a specific exemption
for it.' 3'
The exclusions for items not in the public record make title insurance
less valuable. Since a buyer is already protected from a seller's
misrepresentation about the state of title, as well as mistakes made by a
registry worker, title insurance would seemingly be most valuable if it
covered claims not listed in the public registry. Adverse possession is a
threat under the policies examined above especially given the fact that
prescription can occur by good faith in Mexico.
Additionally, many people believe that title insurance is not worth
32
much to foreign investors unless it offers protection from ejido claims. 1
Earlier policies did not cover these issues, and fideicomisos can be
dissolved in the event of an ejido claim. If this coverage is missing from
a title insurance policy, any incidental benefit gained by being insured
may not be worth the premium cost.
However, some people believe that ejido claims may not pose as
significant a problem as was once believed. Bill Signet of LandAmerica
suggests that there may not be any specific reason to address ejido
claims in a title insurance policy. He asserts that a claim brought by an
ejido entity is no different than a claim brought by another Mexican or
American citizen. 133 It would be defended the same way as a claim by
anyone else.

128.
129.
130.
Address
2008).
131.
132.
133.

Id.
Id.
Edward L. Heim, Senior Vice President, int'l Underwriting, Global Solutions,
at the San Diego County Bar Ass'n Int'l Title Ins. MCLE Seminar (Apr. 3,
Id.
See, e.g., E-mail from Enrique Hemandez-Pulido, supra note 52.
Id.
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C. While the Cost of ObtainingTitle InsurancePolicies on Mexican
Land is Higher than in the United States, So is the Payout
For commercial policies, the cost of obtaining title insurance 1is
34
estimated at as much as five times as high as it is in the United States.
The average premium cost of an owner's policy for property in Mexico
is approximately $8750 per million dollars of coverage.135 To add a
lender's policy on the same transaction, companies typically charge around
$300 per million dollars of coverage.1 36 This equates to approximately
1% of the total cost of the transaction. However, policy rates can be as
low as $5 per $1000 of purchase price..1 3 7 The typical range
for a policy
38
is between .05% and 1% of the value of the transaction.'
By comparison, in the United States the average premium for a $1
million owner's ALTA policy is between $2800 and $4000.39 These
numbers demonstrate that title insurance for properties in Mexico can be
much more expensive than policies in the United States-as much as
two to three time as expensive. This is especially true when the cost of
Mexican policies is compared to the cost of policies in states like
140
California which are much lower than other states in United States.
Buyers may be particularly reluctant to purchase a policy on Mexican
property when told of the high cost and arguably low protection that they
afford. However, title insurance for properties in Mexico may actually
be cheaper than comparative policies in regulated premium states, such
as Texas. 141

134.
135.

Martin, supra note 21, at 514; Meya, supra note 4, at 60.
David K. Armstrong, Sale of Real Estate in Mexico, NAT'L L. CTR. FOR INTERAM. FREE TRADE, 1997, http://natlaw.com/interam/ar/rp/sp/sparrp4.htm.
136.

Id.

137. Weisberg, supra note 10; Telephone Interview with Mitch Creekmore, supra
note 32 (stating that on large development deals the cost can be as low as $3 or $4 per
$1000 of purchase price because the cost can be negotiated based on the aggregate
agreed value).
138. Ibarra-Fernndez & Moreno-Ortiz, supra note 35, at 7; cf Pikoff, supra note
23 (stating fees paid to Mexican notaries range anywhere from .015% to 1.12% of the
cost of the transaction and often reach thousands of U.S. dollars); see also Martin &
Hemandez-Pulido, supra note 57, at 14 (stating that notary fees are based on a
government approved schedule called an arancel but that the parties can usually
negotiate the fees set out in the schedule, especially in the buyer's favor).
139. Armstrong, supra note 135.
140. Telephone Interview with Mitch Creekmore, supra note 32.
141.

Id.

Many people question why premiums for policies on Mexican property
are more expensive. The answer is related to the cost of the physical
search of the Public Registry. Because title companies do not have title
plants for Mexican property, someone must physically investigate title at
the Public Registry where the property is located and obtain copies of
the documents on file. 142 This involves travel costs to the registry office
in the district where the property is located, administrative fees for
obtaining the documents, and a fee paid to the investigator. The cost of
the title insurance premium equates to about .05% of the cost of the
property plus the title investigation fee. 143 Additionally, the title investigation
fee is due upon application
for a policy, is nonrefundable, and typically
144
costs $3000 or more.
Because the investigation fee is nonrefundable, the buyer should be
careful before submitting a title insurance application. Otherwise, the
buyer may needlessly lose thousands of dollars in the application process.
While the title insurance company's investigation may delve further into
the past than the notary's search, the investigation may not provide a
large amount of additional protection beyond that afforded by Mexican
law.
Of the four major companies providing title insurance in Mexico, none
provided the Author with statistics regarding payout. First American
stated that it did not keep information on payouts. 1
LandAmerica
declined to disclose specific economic information but claimed to have
never had a claim on a policy issued in Mexico.146 Stewart Title stated
that there have been very few times when it has had to assume legal
responsibility for the investment of client. 147 Lastly, Fidelity National
divulged two outstanding claims in Mexico.1 48 Industry wide figures
from 2006 stated that by the third quarter, $5 million in premiums had
been collected and close to $600,000 in claims had been paid out. As
discussed infra, this payout rate of over 10% is notably higher than that
paid under policies issued in the United States.

142.

Id.

143. Ibarra-Femdndez & Moreno-Ortiz, supra note 35, at 7.
144. Armstrong, supra note 135.
145. E-mail from Turalu Brady Murdock, Vice-President & Counsel, First Am.
Title Ins. Co. Latin America/Caribbean Operations, Int'l Div., to author (Nov. 13, 2006)
(on file with author).
146. E-mail from Bill Signet, supra note 113.
147. E-mail from Joel Rosas, Closing Coordinator, Stewart Title Baja, to author
(Oct. 10, 2006) (on file with author).
148. Heim, supra note 130.
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D. Is Title InsuranceEven Necessary in the United States?
Although title insurance is used in almost 100% of transactions in the
United States, it may not be a necessity. Bill Signet, President of
LandAmerica Services of Mexico S.A. de C. V., argues that if title
149
insurance is necessary in the United States, it is necessary in Mexico.
Other real estate professionals share the same idea. They argue the main
value of title insurance comes from the additional services that title
insurance companies provide in organizing and coordinating real estate
transactions. According to data released by the American Land Title
Association for the third quarter of 2006, over $12 billion had been
collected that year in title insurance premiums in the United States. The
amount of direct losses paid was near $600 million. 150 Those figures
equate to only 5% of premiums collected being paid out as losses.15 '
While the numbers regarding payout rates in the United States are not
very high, they are larger for properties in Mexico. By the third quarter
of 2006, $5 million had been collected in premiums on Mexican property
and $577,000 was paid out. 15 2 This equates to over 11% of premiums being
paid to policy holders. Moreover, the amount collected in 2006 nearly
doubled from the prior year. In 2005, only $2.8 million had been collected
and $110,000 was paid out. 153 However, 2005 had a highter payout rate
at 25%.
Further, besides the low payout rates of the title insurance industry,
there may be an additional argument against the use of title insurance in
Mexico. Mexican notaries serve many of the same functions as title
insurance companies do in the United States. Besides performing title
checks, notaries often serve as escrow agents, always serve as the neutral
director of the real estate transactions, and finalize and record all
documents. If the real value of title insurance in the United States is in

149. Telephone Interview with Bill Signet, supra note 33.
150. See Appendix B.
151. Id. Comparing that data to information published by the National Association
of Insurance Collectors, $264 billion in premiums was collected in the property casualty
insurance industry. Loss expenses for that year were $56 billion. Payout in that industry
was 21%. See Appendix C. Further, $531 million in premiums were collected by the life
insurance industry in 2004 and $514 million was paid out.. Life insurance represents the other
extreme of the insurance spectrum where payout is an anticipated fact, and 97% of
premiums were paid out to customers. See Appendix D.
152. See Appendix B.
153. See id.

the organizational purpose it serves, the role of the notary may make the
use of title insurance duplicative in Mexico.
VI. ALTHOUGH ITS UTILITY IS QUESTIONABLE, THE USE OF TITLE
INSURANCE IN MEXICO MAY CONTINUE TO GROW

Additionally, despite the high cost and questionable utility of title
insurance, its use in Mexico may grow in the coming years. Foreign
lenders may require title insurance before lending funds to those buying
property in Mexico. Additionally, developers are advertising the availability
of title insurance for their project as a means of enticing new buyers."i 4
Moreover, as the market in the United States cools, buyers may be
inclined to look toward Mexico for their real estate investments and may
see title insurance as the extra protection they need to enter Mexico.
Whether title insurance provides noteworthy additional protection for
buyers' foreign investments is unclear. However, data seems to imply
that the market for title insurance in Mexico is growing, 155 and investors
who are looking to invest in Mexico may want additional assurance that
their investments are safe.
A. Title Insurance is Importantfor the Growth of the Mexican
MortgageSecuritizationMarket
Title insurance may help expand the mortgage market in Mexico as
well. In fact, title insurance may become imperative in real property
transactions as the securitization market for mortgages in Mexico grows
larger. 156 Investors in mortgages will likely require assurance by a
reputable financial institution that title to the property that serves as
collateral to their investments is marketable.' 57 Additionally, Fannie
Mae and Freddie Mac require title insurance in order to include loans in
their mortgage pools purchased for the secondary market. 158 Further,
title insurance is part of part of the due diligence for mortgage-backed
securities in the United States. 5 9 Similarly, credit agencies that rate real
154. Cf Nancy Conroy, Buyers Question Title Insurance in Mexico, GRINGO
GAZETTE NORTH, Mar. 21, 2005 (stating that buyers were misled that title insurance was
available on the El Dorado Ranch in San Felipe by the developer and Stewart Title
Guaranty Company) available at http://www.mexidata.info/id428.html; Heim, supra
note 130 (stating that sometimes a developer will advertise that they received a
commitment from a title insurance company to insure the property and that it is available
to buyers but not actually take out a policy).
155. See Appendix B.
156. lbarra-Femndez & Moreno-Ortiz, supra note 35, at 6-7.
157. Id. at 7.
158. Maxfield, supra note 1, at 12.
159. Id.
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estate securities also require title insurance endorsements tailored to the
character of the property underlying the mortgage. 60 Further, as those
involved in the real estate market are better able to obtain certainty
regarding title, title insurance policies should assist in the introduction of
foreign lenders into the Mexican mortgage market. 6 1 Mexico may even
eventually expand its mortgage industry to secondary markets similar to
those in the United 62
States. Title insurance is likely to play an integral
part of this process. 1
B. Title InsuranceAlso Provides Incidental Benefits to Purchasers
The use of title insurance in Mexico may also increase because of the
incidental benefits advertised by the title insurance companies. Title
insurance companies claim that their product imparts numerous benefits
to policy holders that are unrelated to Mexican real estate transactions.
First, title insurance policies increase peace of mind for the buyers who
own them. Additionally, having title insurance may facilitate the resale
of Mexican property for an American owner.
Whether or not its protections are valid, title insurance puts those
owners who purchase a policy at ease. Title insurance policies remain in
effect as long as the buyer owns the property. They also cover title
vested in many different types of owners, including residential owners,
commercial owners, fideicomisos, Mexican corporations, and foreign
corporations. 163 Title insurance companies also argue that their policies
provide peace of mind because they are able to customize their policies
to fit the needs of buyers and seller and can tailor a policy in order to
ensure it is well suited for the market where the transaction is taking
place. 64 Therefore, buyers who have purchased title insurance for their
investment can be assured that they will not have to personally fight a
confusing, complicated legal battle.
The title insurance industry also claims that an additional advantage of
obtaining a title insurance policy is that it may facilitate the resale of

160.
161.

Id.
Id.

162. However, given the recent credit crisis related to subprime mortgages, the
public may be reluctant to invest in any sort of mortgage-backed securities, let alone
those secured by Mexican property.
163. KELLY & CREEKMORE, supra note 25, at 43.
164. Telephone Interview with Mitch Creekmore, supra note 32.

Mexican property.' 65 A new buyer may be more confident that he will
receive good title in the transaction if a title insurance company has
insured the seller's title and is willing to insure the new buyer's title.
Insurance companies claim that purchasing a title insurance policy also
serves as a valuable part of a buyer's due diligence. 66 Additionally, the
willingness of foreign lenders to finance the buyer's purchase may also
make him more apt to buy property in Mexico.
VII. CONCLUSION

Whether the incidental benefits are worth the cost of the policy is
uncertain. To those who are extra cautious and do not mind spending a
significant amount of money on a service that may not be essential, title
insurance is probably a good choice. However, others should weigh the
considerable protections afforded by Mexican law against the benefits of
owning title insurance. Some buyers may be affected by the unreliability of
the data in the public registry or the difficulty of recovery against of the
seller or a registry employee; however, the question is whether the buyer
is willing to pay to minimize that risk.
At a minimum, a properly negotiated title insurance policy is a "good
independent filter" to verify the status of title to Mexican property. 6 7
With the right type of policy, buyers receive extra protection against
legal battles or the risk of eviction from their properties. Additionally,
even if a claim arises, the title insurance company will pay the claim and
navigate the Mexico legal system on behalf of the buyer. Moreover,
although Mexican law affords a buyer significant protections, if nothing
else, buyers who purchase title insurance are buying themselves some
additional peace of mind. Some may think that the cost is too great
given the protections already afforded, but that choice is an individual
one.
Lastly, the Author would like to introduce a word of caution to the
readers of this Article. Because the introduction of title insurance into
Mexico is a relatively new phenomenon, a significant amount of
information gathered in researching this topic was obtained from the title
insurance industry. Although the Author has tried to identify those
arguments originating in the title insurance industry, the reader should
be advised that some partiality toward that sector may exist in this
Comment. As the market for title insurance in Mexico grows, the
subject will receive more balanced and closer academic scrutiny.
165.
Guaranty
166.
167.

Acera de Stewart Latin America- Ingles, Stewart Title Baja, (Stewart Title
Company-Mexico Division) (on file with author and Stewart Title Baja).
Id.
Weisberg, supra note 10.
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VIII. APPENDIX
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SCHEDULE A

RdeKo.:

Samnple

Amounofrmso=: S

PolicyNo. .,_1_
-(U.S.)

Dateof Policy,I. Name oftmoed:

2. The estwtor interest
in theLand wtich iscovered
by this Policy i3:

3. The Tide is ved in:

4. TheLId

edy to inthis Policy i

Frst American Ttle Insurance Company
SAMPLE
Autfh.ized Sinatory

Fil, No..

Sam

Policy No.: Sample

SCHEDULE B
EXCEPTIONS TO COVERAGE
TIS POICY DOES NOT INSURE AGAINST LOSS OR DAMAGE AND THE COMPANY
WILL NOT PAY COSTS. ATTORNEYS' FEES OR EXPENSES THAT ARISE BY REASON
OF THE FOLLOWING:
1. Any inacurac in the area of the Land. The Company does o insure the urmof the Land
or agairst a shorngimarea.
21 Any tes, darges or assessments levied, sessed, due or assessable stbsequent to Date of
Policy.
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R-4%AEO"M

ENDORSEMENT
File No.: SAMPLE
Maubedto lb P.Iey
t bs ereby
The foltovIagEadoneum

I. INT 1173
REV - Mexican Poicy

Policy No.: SAMPLE

ENDORSEMENT
ISSUED BY

FirstAmerican Tide InsuranceCompany
toPoeicy
No.ProFoms
AUtnlted

MEX
File No.:
ThePolicy
isbareby
amended
asfollow.
I. Thefollowin isaddedw pararph 15ofu p p
0S.AdacirofEjdolandowership.

et

yPq.
pe
tvhsemonthco

-e

Is
AND STIPULATIONS
of ft CONDITIONS
1,DEFNITION OFTERMS
2. Subsection 0)of Section
toread
asfolo
modified
('Registro
andCommerce
Regiabof property
inthePubic
thea.
records
Recr&da"
-Pubalic
of their
Mice
pmide 2at,coanrtive ordeemed
dePropkdadyCoercio) that
P IMio
witbw ktoedge.
vt and
of ret
prperyfor
to
ar hscas
canrns
AND
oftie CONDITIONS
toSection
I,DEFINMIION
OFTERMS
sabsection
isadded
3. Thefollowing
STIPULATIONS:
Unitd
in Article
27of thePolitical
Corntinrion of the
actleuasdencrihed
(m) Ejide".agrarian
Medan Statm
tored asfolowL
medified
ishereby
COVERAOE
FROM
4. Secto2,EXCLUSIONS
tbh
Lawsof the
rightsconfesredlmuner
domairesumption, expropiainor similar
of cminent
2. Rights
been
Recorded
inthePubtie
isbew4 aow noc e of ft er sedeeor Ihs
county in itih timLand
tobasting prortao
This Exelalon doesolimit thecoerage described
atDate
of Policy.
Records
15.
toted asfttmw:
ishereby
meddfed
COVERAGE
FROM
7,EXCLUSIONS
5. Section
asa
) based
sokly onft atams
orsimilar
gno ) afpersoa(m
byIndigenous.
aborigieal,
native
7.Claims
toLavertg
described
doesat Rtlh thecoverage
ofthctegrrusa,th Eneasloo
member ofear ormaem
provision
I&
CLAIMANT, of theCONDI NSAIND
OFCLAIM TOBEGIVEN BYINSURED
6. Section
3,NOTICE
STIPULATIONS isherby n edtmrd sfotlows:
CLAIMANT.
3.NOTICE OF CLAIM TO BEGIVEN BY INSURED
shul = ie Knonlde of
prompty in ritng (a)w enthetnsured
TIM
thosedda nwif di Company
forw ct Compnny
ca tossordamage
to
e t, asheated, at whichmight
amy
daimn
adrs
(4)bsimas dayshematdae
or () butin one lanwtm fore
byvbt of tin Poticy,
maybeLiabl
inSection
preceeding
asanIf631b
eratier
Of
ARy
fpliatir
acqUie
foratl notification
t teamed
ShaW
When
tImervqulrmetb Imposed bythe Meana court system, if formal
4(a)below.
Oueto thestrnsgent
antic of Ittgadon b saved oa the asred, filure togivewrittea nolflto ofthinfat to the
of Ltigation hlbe deemed tobe
days of theireeipt ofsuch skhe
Company within fAr (4)business
3.
*prompl notice reqted bythisa
a filet, togive
to thisSectimtL
If romptnice sIallnt begie totheCotsry. al
Time isof themcssct in relation
totdo
Insured
shlt rminae withrad tothema or maom fr whichprion
tiabiltY Ofth Company
protrdie tdotights
of the
providd hewver, t flatr to otifYO Coepay shallnot
aMice
isrequited;
onlytot ,nlssof
byft bits ad thea
anleas
theCompany
shalheprejudred!
coder tis Policy
hosred
the
prc1dice.
(CerImsed
INT 1173REV
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